
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



SANITARY LEGISLATION. 



COURT DECISIONS. 



UNITED STATES DISTRICT COURT— NORTHERN DISTRICT OF NEW YORK. 

Harrison Antinarcotic Law — Quantity of Habit-Forming Drugs which may be 
Prescribed or Sold on Prescription Held to be Limited to the Needs of the 
Patient. 

United States v. Curtis, 229 Fed. Rep., 288. (Feb. 7, 1916.) 

It was the purpose of Congress in enacting the Harrison Antinarcotic Law to limit the quantity of the drugs 
referred to in the law that may be dispensed by a dealer on a physician's prescription. 

The court held that a physician who issues a prescription for an unusually large amount of any of the drug3 
enumerated in the Harrison Antinarcotic Law, and which prescription shows on its face that the 
quantity prescribed is unreasonable and unusual, is guilty of an offense under the law, .unless 
such prescription indicates the necessity therefor; and the dealer who fills such a prescription or 
order issued by a physician is guilty of an offense under the law. 

Ray, District Judge: The indictment was found and filed January 10, 1916, and 
contains two counts. The first count charges that Frederick W. Curtis on or about 
the 2d day of March, 1915, at the city of Troy, Northern District of New York, in vio- 
lation of the provisions of section 1 of the act of December 17, 1914, and the acts 
amendatory thereof and supplemental thereto— 

did unlawfully, wrongfully, and knowingly sell, dispense, and distribute to Mrs. J. MeCullough 100 quarter- 
grain tablets of morphine sulphate, the said morphine sulphate tablets being a compound, manufacture, 
salt, derivative, and preparation of opium, and which said morphine tablets were sold, dispensed, and dis- 
tributed by the said Frederick W. Curtis as a dealer to a consumer under and in pursuance of a written 
prescription issued by a physician registered under the said act, and which said prescription did not indicate 
that the said morphine sulphate tablet? were for the treatment of an addict or habitue 1 to effect a cure, 
or for a patient suffering from an incurable or chronic disease, and which said 100 quarter-grain morphine 
sulphate tablets were more than was necessary to meet the immediate needs of the patient, contrary to the 
form of the statute in such case made and provided, and against the peace and dignity of the United States 
of America. 

The second count of the indictment charges that the said defendant, at the city of 
Troy, in the Northern District of New York, on or about the 4th day of March, 1915, 
and at divers times between the said 4th day of March, 1915, and the 22d day of 
November, 1915, in violation of the said act, plainly referring to it- 
did unlawfully, wrongfully, and knowingly sell, dispense, and distribute 10,900 quarter-grain morphine 
sulphate tablets to Mrs. J. MeCullough, said morphine sulphate tablets being a compound, manufacture, 
salt, derivative, and preparation of opium, and which said morphine sulphate tablets wore sold , dispensed , 
and distributed by the said Frederick W. Curtis as a dealer to a consumer under and in pursuance of 109 
written prescriptions issued by a physician, and which said written prescriptions were each for 100 quarter- 
grain morphine sulphate tablets, and which said prescriptions did not indicate that the said morphine 
sulphate tablets were for the treatment of an addict or habitue 1 to effect a cure, or for a patient suffering 
from an incurable or chronic disease, and which said 109 prescriptions did not show a decreasing dosage 
or reduction of the quantity prescribed, and which said prescriptions were for a quantity more than was 
necessary to meet the immediate needs of a patient, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the United States of America. 
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The defendant, Frederick W. Curtis, demurs to this indictment and to each count 
thereof on the ground that — 

the acts of defendant averred in said indictment as constituting a crime against the peace and dignity of 
the United States of America are not prohibited by any law of the United States of America; that the acts 
of defendant averred in said indictment as a crime against the peace and dignity of the United States of 
America violated no law of the United States of America. 

The question presented, therefore, is: May a dealer in the narcotic drugs men- 
tioned in the statute knowingly sell, dispense, and distribute on a written prescrip- 
tion issued by a physician duly registered under the act, at one time and under one 
prescription, 100 quarter-grain tablets of morphine sulphate, such prescription not 
indicating that the said morphine sulphate tablets are for the treatment of an addict 
or habitue to effect a cure, or for a patient suffering from an incurable or chronic 
disease; it being known to the seller that such quantity of 100 quarter-grain morphine 
sulphate tablets are more than are necessary to meet the immediate needs of the 
patient holding the prescription and to whom the tablets are sold? 

If a dealer without violating the law may do this, then to a customer holding the 
prescription of a physician which does not indicate that the morphine tablets are 
for the treatment of an addict or habitue to effect a cure, or for a patient suffering from 
an incurable or chronic disease, and knowing that the quantity prescribed or called for 
by the prescription is more than is necesssary to meet the immediate needs of the 
patient, he may sell and deliver or dispense and distribute any amount of such drug, 
provided only the amount sold, dispensed, or distributed is called for by the pre- 
scription. In short, there is no limitation on the amount that may be sold, dispensed, 
and distributed by the dealer, provided the amount sold or distributed is called for 
by the registered physician. 

I am not impressed with the contention of the learned counsel for the defendant 
that this indictment does not charge the commission of an indictable offense under the 
provisions of the act referred to. It is quite true that the act does not prescribe or 
limit in terms the amount in weight or quantity of opium or coca leaves, or any com- 
pound, manufacture, salt, derivative, or preparation thereof, which may be sold, 
dispensed, or distributed by a dealer to a consumer under and in pursuance of a 
written prescription issued by a physician, dentist, or veterinary surgeon registered 
under the act. It is also true that the act does not in terms limit in weight or quan- 
tity the amount of such drugs which a physician, dentist, or veterinary surgeon regis- 
tered under the act may prescribe in the course of his professional practice only. How- 
ever, it is self-evident, I think, that by section 2 of the act Congress has made it an 
offense and unlawful for any person to sell, barter, exchange, or give away any of the 
aforesaid drugs, except in pursuance of a written order of the psreon to whom such 
article is sold, bartered, exchanged, or given, on a form to be issued in blank for that 
purpose by the Commissioner of Internal Revenue. It is provided that nothing con- 
tained in section 2 shall apply to the dispensing or distribution of any of the aforesaid 
drugs to a patient by a physician, dentist, or veterinary surgeon registered under this 
act "in the course of his professional practice only," provided that the physician, etc., 
shall keep a record of all such drugs dispensed or distributed, showing the amount 
dispensed or distributed, etc. Subdivision "6" of section 2 also provides that 
nothing contained in section 2 shall apply — 

to the sale, dispensing, or distribution of any of the aforesaid drugs by a dealer to a consumer under and 
fa pursuance of a written prescription issued by a physician, dentist, or veterinary surgeon registered 
under this act [etc.]. 

It is plain, it seems to me, that it was the purpose of Congress to limit the quantity 
of these drugs that may be sold or dispensed by a dealer under and pursuant to a 
written order issued by a physician, and to limit the amount and quantity to such 
an amount and quantity as is or ought to be called for by a prescription issued by the 
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physician "in the course of his professional practice only." Section 2 says in terms 
that nothing contained in this section shall apply — 

(6) To the sale, dispensing, or distribution of any of the aforesaid drugs by a dealer to a consumer under 
and in pursuance of a written prescription issued by a physician, dentist, or veterinary surgeon registered 
under this act. 

And then follows a proviso that the prescription shall be dated and signed and that 
the prescription shall be preserved, etc. Is it reasonable or probable that Congress 
intended that physicians may prescribe unlimited quantities and that dealers may 
fill such prescriptions? Section 1 of the act contains this provision: 

That the Commissioner of Internal Revenue, with the approval of the Secretary of the Treasury, shall 
make all needful rules and regulations for carrying the provisions of this act into effect. 

Treasury Department -regulation 2172, issued by the Treasury Department, dated 
March 9, 1915, and signed by David A. Gates, Acting Commissioner of Internal 
Revenue, and approved by W. G. McAdoo, Secretary of the Treasury, contains the 
following: 

Fraudulent prescriptioiis.—A druggist, when receiving a prescription for any of the drugs coming within 
the scope of this law, should carefully scrutinize such prescription, and where he has reason to believe that 
the same is forged, or that the quantity of drug prescribed is unusually large, he should, before filling such 
prescription, satisfy himself that the same is genuine and properly prepared. Every druggist should 
know the signature of the reputable, legitimate physicians iu his locality, and should he fill a fraudulent 
prescription he would be liable to prosecution. 

A prescription, even if issued by a physician, which on its face calls for an unusually 
and unreasonably large quantity of the drug, is fraudulent of course, as it bears internal 
evidence that it is not issued in good faith and that it is not a prescription. Treasury 
Department Circular No. 2200, dated May 11, 1915, says: 

While the law does not limit or state the quantity of any of the narcotic drugs that may be so dispensed 
or prescribed at one time, it does provide that it shall be unlawful to obtain by means of order forms any of 
the aforesaid drugs for any purpose other than the use, sale, or distribution thereof in the " conduct of a 
lawful business in said drugs or in the legitimate practice of his profession;" further, that all preparations 
and remedies containing narcotic drugs coming within the scop-> of this act are "sold, distributed, given 
away, dispensed, or possessed as medicines and not for the purpose of evading the intentions and provisions 
of this act;" and it is further provided that it shall be unlawful for any person not registered to have in his 
possession or under his control any of the drugs, preparations, or remedies ' ' which have not been prescribed 
in good faith by a physician, dentist, or veterinary surgeon registered under this act." 

Therefore where a physician, dentist, or veterinarian prescribes any of the aforesaid drugs in a quantity 
more than is apparently necessary to meet the immediate needs of a patient in the ordinary case, or where 
it is for the treatment of an addict or habitue 1 to effect a cure, or for a patient suffering from an incurable 
or chronic disease, such physician, dentist, or veterinary surgeon should indicate on the prescription the 
purpose for which the unusual quantity of the drug so prescribed is to be used. In cases of treatment of 
addicts these prescriptions should show the good faith of the physician In the legitimate practice of his pro- 
fession by a decreasing dosage or reduction of the quantity prescribed from time to time, while, on the 
other hand, in cases of chronic or Incurable diseases such prescriptions might show an ascending dosage 
or increased quantity. Registered dealers filling such prescriptions should assure themselves that the 
drugs are prescribed in good faith for the purpose indicated thereon, and, if there is reason to suspect that 
the prescriptions are written for the purpose of evading the intentions of the law, such dealers should 
refuse to fill same. 

This is a construction of the law and of its meaning, intent, and purpose. It shows 
what is and what is not a prescription, and what sort of an order a registered dealer 
holding a license showing he has paid the special tax, under the law, may fill. I am 
of the opinion, and hold, that a physician who issues a prescription for an unusually 
large amount of these drugs, or of any one of them, and which prescription shows on 
its face that the quantity prescribed is unreasonable and unusual, is guilty of an offense 
under the law, unless such prescription indicates the necessity therefor; and I am 
also of the opinion, and hold, that the dealer who fills such a prescription or order 
issued by a physician is guilty of an offense under the law. If not so , then, as already 
stated, physicians may prescribe unlimited quantities, and druggists may fill the 
prescriptions with impunity, and thus many of the evils sought to be remedied by the 
enactment of the so-called Harrison narcotic law will be augmented, instead of being 
remedied. 
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Section 6 of the act provides that — 

The provisions of this act shall not be construed to apply to the sale, distribution , giving away, dispens- 
ing, or possession of preparations and remedies which do not contain more than 2 grains of opium: * * * 
Provided, That such remedies and preparations are sold, distributed, given away, dispensed, or possessed 
as medicines and not for the purpose of evading the intentions and provisions of this act. 

It is evident to my mind that the sale, distribution, giving away, or dispensing of 
large and unusual quantities of these drugs, unaccompanied by explanation as to the 
necessity therefor, are sales and dispensing of the drug for the very purpose of evading 
the intentions and provisions of the act, and therefore unlawful. 

Section 8 of the act provides — 

That it shall be unlawful for any person not registered under the provisions of this act, and who has not 
paid the special tax provided for by this act, to have in his possession or under his control any of the afore- 
said drugs; and such possession or control shall be presumptive evidence of a violation of this section, and 
also of a violation of the provisions of section 1 of this act. 

Both counts of the indictment under consideration charge that the defendant, 
Frederick W. Curtis, "did unlawfully, wrongfully, and knowingly sell, dispense, 
and distribute * * * morphine sulphate tablets," and that he sold and dis- 
pensed same as a dealer to a consumer, etc. This is equivalent to charging that he 
had these drugs in his possession. In United States v. Wilson (D. C), 225 Fed. 82, 
it was held: 

Harrison antinarcotie law, December 17, 1914, section 8, establishes the rule of evidence that, upon proof 
that a defendant was producing, importing, manufacturing, dealing in, dispensing, selling, distributing, 
or giving away, as mentioned in section 1, clause 1, opium or coca leaves, and that a narcotic was found 
in his possession, he is presumptively guilty of violating the act, that then the burden of proof is upon 
defendant to show affirmatively that he is not one of the class mentioned in section 1 as being required to 
register, or, if so, that he had registered and paid the special tax. 

If this be good law, then this indictment charges an offense, for it clearly charges 
that the defendant had the drugs in his possession at the time mentioned in the indict- 
ment, else he could not have sold, dispensed, and distributed them to the person 
named in the indictment. If in point of fact the defendant had registered and paid 
the special tax, then proof of such facts on the trial of the indictment will be a com- 
plete defense, and result in the acquittal of this defendant, inasmuch as both counts 
charge a violation of section 1 of the act, while the particular counts specified consti- 
tute an offense under and a violation of section 2 of the act, as the defendant is not 
within the exception of subdivision "b "of such section. 

As I understand the purpose of the pleader, there should be a new indictment, 
and the one under consideration should be dismissed. I am familiar with the holding 
in United States v. Friedman (D. 0.) 224 Fed., 276 [P. H. R., Dec. 24, 1915, p. 3777], 
but am unable to agree with the learned judge who decided that case. 

MICHIGAN SUPREME COURT. 

Compensation Awarded to Workman for Injury to Eye Caused by Gonorrheal Infec- 
tion Following an Accident. 

Cline v. Studebaker Corporation, 155 N. W. Rep. 519. (Dec. 22, 1915.) 

A piece of steel flew into a workman's eye. Later gonorrheal infection developed and caused serious 
injury to the eye The workman was free from the disease when the accident occurred. It was 
shown that fellow workmen attempted to remove the piece of steel, and the court held that the 
evidence was sufficient to warrant the finding that the infection was the result of the accident within 
the meaning of the workmen's compensation law. 

An employee of the Studebaker Corporation instituted proceedings under the work- 
men's compensation law of Michigan claiming compensation for injury to an eye 
caused by gonorrheal infection which followed the accidental entry into his eye of a 
flake of steel. 



